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QUESTIONS PRESE N T ED 

Whether the Court below erred in directing a verdict 
for defendant at the close of plaintiff’s case, in a suit for 
damages resulting from injuries received by Mary Schaller, 
a 69 year old lady, who, after ringing the signal to alight 
from a bus, and moving to the center door calling “please 
let me out”, was thrown to the floor by the jerk of the bus 
as it started while she was in the act of descending the 
exit stairs, and as a result suffered a fractured hip? 
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IN THE 


Doited States Conrt oi Appeals 

Fob the District of Columbia Circuit 


No. 13,438 


MARY SCHALLER, WALDEMAR T. SCHALLER, 

Appellants 

y. 

CAPITAL TRANSIT COMPANY, a Corporation, 

Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia granting de¬ 
fendant’s motion for a directed verdict at the close of 
plaintiffs’ case. This Court has jurisdiction pursuant to 
28 U.S.C.A. 1291. 
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STATEMENT OF THE CASE 

i 

On September 14, 1953, plaintiff, Mary Schaller, age 69, 
boarded a Capital Transit bns to ride from downtown to ber 
borne near 16th Street and Crescent Place, N. W. She 
rang the bell at a point near ber stop as the bns proceeded 
north up 16th Street. After ringing, plaintiff attempted 
to move forward through the crowd from her seat in the 
rear to the center door so she could alight at her stop. 
The bus stopped at 16th Street and Crescent Place, N. W., 
as plaintiff was approaching the door calling “please let 
me out.” Just as plaintiff started to descend the exit 
stairs, and was in the act of alighting, the bus started 
with a jerk. Plaintiff was thrown down and suffered a 
fractured hip. At the conclusion of plaintiff’s case, the 
Court below directed a verdict for defendant on grounds 
contained in its opinion set forth in the Appendix hereto. 

SUMMARY OF ARGUMENT 

The rule of law in the District of Columbia as to “alight¬ 
ing” cases, as distinguished from “jerk” cases, is that 
when a carrier stops to allow a passenger to alight, the 
motorman is under an absolute duty to remain stopped 
until all who wish to alight are safely off. In the case at 
bar plaintiff rang the bell, shouted “let me out” and was 
in the very act of descending the exit stairs when the bus 
started and threw her down. The Court below erred in 
applying the “jerk” rule instead of the “alighting” rule. 

ARGUMENT 

Questions of negligence and proximate cause are issues 
of fact for the jury. It is error to direct a verdict and 
take such questions from the jury. Gunning v. Cooley, 

58 App. D. C., 30 F. 2d 467, aff’d 281 U.S. 90. 

Plaintiff Mary Schaller testified that she was caused 
to fall by the jerk of the bus starting just as she started 
to alight. Thus she testified “When I rang the bell to 
get off, I started to try to get through the people. They 
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wouldn’t move. They were so packed in there. Finally, 
I got around and ‘please let me out,’ I kept saying, ‘please 
let me out,’ because the door was going to close, I knew. 
By that time I got to the top of the steps and was j[ast 
about to put my foot down. I was on one foot when the 
door was closed and down I went. That is all I remembe^*.” 
(App. 15a). In response to further interrogation by 
Counsel for defendant, plaintiff testified she was just about 
to step down on the treadle (App. 16a), when the bus 
started. When asked what caused her to fall, she said 
“It jerked, and the jerk threw me off my balance and I 
went down.” (App. 16a). 

The whole thrust of plaintiff’s testimony is that she 
rang the bell to alight, the bus stopped to let her alight, 
while she was in the act of alighting and had one foot 
raised to step down on the treadle, the bus started witfy a 
jerk, throwing her down and fracturing her hip. The rule 
of law applicable has been stated by the Supreme Coijirt 
of the United States in Washington and Georgetown R. L R. 
Co. v. Leon Tobriner, 147 U. S. 571, 883, 37 L. ed. 284. ‘fit 
was the duty of the defendant to safely carry and deliyer 
the passenger, and in so doing not only to provide safe 
and convenient means of entering and leaving the cars, 
but to stop when the passenger was about to alight, and r|ot 
to start the car until he had alighted.” 

Some Courts lay down a rule of reasonable care jin 
alighting cases, Virginia Public Service Co. v. Silver, 68 
F. 2d 230, but the rule in the District of Columbia and in 
a majority of jurisdictions is the rule of absolute duty |to 
see the passenger safely off. 

The Court below either ignored or forgot the direct and 
unequivocal testimony of plaintiff as to the cause of her 
injury. Then the Court below proceeded to apply the 
wrong law to the wrong facts by holding that the “jerk” 
rule applied, and that the cause of the accident was 
uncertain. 
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CONCLUSION 

Wherefore, the premises considered, it is respectfully 
submitted that the judgment of the Court below should be 
reversed. 

Boy St. Lewis 
Carl L. Shipley 
Attorneys for Appellants 
982 National Press Building 
Washington 4, D. C.* 

July 22, 1956 
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JOINT APPENDIX 

95 Filed June 18, 1954 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2642-’54 

Mrs. Mary Schaller, 1661 Crescent PI., N.W., Washington, 
D. C. and Mr. W. T. Schaller, 1661 Crescent PL, 
N.W., Washington, D. C., Plaintiffs 

vs. 


Capital Transit Co., A Corporation, 36th & M Sts., N. W, 
Washington, D. C., Defendant 


Complaint for Negligence 

I. Plaintiffs are husband and wife and are residents 
of the District of Columbia and defendant is a corporation 
doing business in the District of Columbia. The amount in 
controversy exceeds, exclusive of interest and costs, tile 
sum of Three Thousand ($3,000.00) Dollars. 

II. On or about September 14, 1953 at approximate^ 
5:00 p.m. at or near the intersection of the public highways 
called 16th Street, N.W. and Crescent PL, N.W., in Wash¬ 
ington, D.C., the defendant acting by and through its 
agent, employee, and servant, negligently or recklessly an(l 
in violation of the law then and there in force in the District 
of Columbia, drove a public motor vehicle, to wit, a bug, 
of which it was the owner and operator, and on which bus 
plaintiff Mrs. Mary Schaller was then lawfully riding as 
a fare paying passenger, in departing from a passenger 
zone stop area at Crescent Place in such a careless an& 
reckless manner as to violently jerk the vehicle at a time 

when the vehicle, proceeding in a northerly direction 
96 on 16th Street, had stopped to disembark passenger^ 
including plaintiff, Mrs. Mary Schaller, at the Cresj 
cent Place stop. 




m. As a result plaintiff Mrs. Mary Schaller was thrown 
violently about in and against the interior of said bus, 
particularly in the stairwell in the interior of the said 
bus at the door where passengers disembark, and had her 
face and body bruised, lacerated and disfigured, suffered 
concussions, contusions, abrasions, including a broken leg 
or hip and was otherwise permanently injured and incapaci¬ 
tated, was prevented from carrying on her usual course 
of activities, and will be prevented in the future from carry¬ 
ing on her usual activities, suffered great pain and will 
in the future suffer great pain of body and mind, and has 
incurred substantial medical expenses in the sum of Three 
Thousand ($3,000.00) Dollars and will incur expenses in 
the future, and Mr. W. T. Schaller, plaintiff, has suffered 
the loss of consortium of his wife, the said plaintiff Mrs. 
Mary Schaller, and has incurred and will incur substantial 
expenses for medical care and hospitalization as set forth 
above and has suffered loss of salary and other business 
losses as a direct result thereof. 

Wherefore, plaintiffs demand a judgment against defend¬ 
ant in the sum of Seventy-Five Thousand ($75,000.00) 
Dollars and costs. 


97 Filed June 23,1954 

Answer to Complaint 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted to the plaintiffs. 

Second Defense 

The defendant, Capital Transit Company, a corporation, 
admits that on September 14,1953, the female plaintiff was 
a passenger upon one of its buses north-bound on 16th 
Street, N. W., near Crescent Place, N. W., Washington, 
D. C., and sustained a fall thereupon. It is without knowl¬ 
edge or information sufficient to form a belief respecting 
the truth of the allegation of injuries and damages allegedly 
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4 sustained by both plaintiffs. It denies the remaining alle- 

► gations in the complaint not herein specifically answered. 

Third Defense 

* i 

The injuries and damages allegedly sustained by both 

► plaintiffs resulted from negligence and carelessness and/or 
, contributory negligence and carelessness on the part of the 

female plaintiff at the time and place mentioned in the 
complaint. 

r Hogan & Hartson 


99 Filed Feb. 8, 1956 

Pretrial Proceedings 

Statement of Nature of Case : 

Pretrial statements of P & D are attached hereto. 

The P agrees to furnish to the D a further breakdown 
of pltf’s special damages to show the specific amount of 
individual doctor bills and other expenditures, and P. will 
also furnish D. with the names, addresses, periods of em¬ 
ployment and rates of pay of nurses and maids. 

The P. will be examined by doctors of D’s selection. Tie 
examinations to be made in the hospital in which pltf. is 
confined, the name of the hospital to be furnished to de¬ 
fense counsel within 2 days of pretrial order, and physical 
examinations to be completed within 2 wks. of pretrial ojr- 
der. P’s permanent injuries, which include eyesight dif¬ 
ficulty, relates to impairment of vision from accident. 

P. will furnish D. with names of doctors, dates of treat¬ 
ment and nature of ailment or treatment, together with 
dates of hospitalization and places of hospitalization. 

P’s oral request to compel further answer to interroga¬ 
tory No. 11 filed Dec. 13, 1955 is denied. The prjj- 

100 trial Court also denies P’s oral request to compel 
answer to interrogatory No. 15 filed Dec. 13, 1955. 
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Photographs signed by Pretrial Judge may be offered 
without formal proof. Hospital records, xrays, mortality 
tables may be offered without formal proof. Traffic regu¬ 
lations may be offered without formal proof, subject to 
objection as to relevancy or materiality, with proviso that 
P’s counsel advise D’s counsel within 1 wk of pretrial or¬ 
der of the specific sections to be relied upon. 

P. requests that she be furnished with copies of medical 
examinations of D’s doctors. 

Dated February 8,1956 

Edward A Tamm 
Pretrial Justice. 


101 Filed Feb. 8, 1956 

Pre-Trial Statement 

Plaintiffs are husband and wife. On September 14,1953, 
plaintiff Mary Schaller was a fare paying passenger on one 
of defendant’s buses, traveling from down town to her 
home at 1661 Crescent Place, N. W. The bus stopped at 
the comer of 16th St., N. W., and Crescent Place, N. W., 
to discharge passengers. Just as said plaintiff raised one 
foot to start to descend the exit steps at the center of the 
bus, the defendant carelessly and recklessly started the ve¬ 
hicle suddenly with a violent jerk. Said plaintiff was 
thrown into the stairwell in the interior of the bus. As a 
result her left hip was broken and she suffered other cuts, 
blows and bruises to her head and body. 

Plaintiff Mary Schaller was hospitalized at Emergency 
Hospital and Hahnemann Hospital from September 14, 
1953, to October 6,1953. The fracture was reduced on Sep¬ 
tember 16, and a Smith-Peterson nail inserted in the hip 
joint to hold the bone fragments in position and a Lane 
Plate screwed to the upper femur with four screws. Plaintiff 
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was treated by Drs. Horace H. Custis, Jr., Allen S. Llqyd, 
Thomas S. Sappington. At the time plaintiff was 68 years 
old. After healing, she had to use a walker to learn to walk 
again and subsequently walked on crutches for a long period 
of time. She has suffered permanent disability char¬ 
acterized by stiffness, local pain, and unsteadiness in 
102 walking. Since the accident and the blows to her 
body and head when she fell, she has suffered dif¬ 
ficulties with her eyesight and has suffered a heart attaick. 

Plaintiff W. T. Schaller has suffered the loss of con¬ 
sortium and companionship of his wife, and has incurred 
special expenses to run his home and doctor his wife | as 
follows: 

Nurses . 

Extra household help 

Hospital . 

Doctors . 

Surgeon . 

Eyeglasses . 

X-ray. 

Medicine . 

Miscellaneous. 

Total 

Plaintiffs request that the amount of special damages Set 
forth in the complaint be increased by stipulation to a fig¬ 
ure of $7,000.00, as plaintiff Mary Schaller is incurring ad¬ 
ditional medical expenses every week. v . 

Plaintiffs request that the parties stipulate admissibility 
of hospital records, x-rays, photographs used in connection 
with defendant’s deposition, mortality tables, orthopedic 
devices used by plaintiff in her convalescence, and the 
Smith-Peterson nail and Lane Plate as demonstrative evi¬ 
dence and exhibits. 

Plaintiffs anticipate calling as witnesses the three doctors 
named above, B. L. Kines, Lillian T. Fowler, 319 Boyd Ave¬ 
nue, Takoma Park, Maryland; Mrs. Lenore Mike, 16Q8 


$1,017.52 

1,893.58 

337.05 

423.00 

750.00 

55.00 

30.00 

6.00 

28.50 

$4,540.65 
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Longfellow St., N. W., John B. Jones, Metropolitan Police 
Department and Private Nurse Sadie L. Bean, 1848 
Columbia Road, N. W.; Alida Johnson, 10204 
103 Grenock Road, Silver Spring, Maryland. In addi¬ 
tion, plaintiff may find it necessary to call two addi¬ 
tional private nurses, and the extra household attendants, 
unless it is possible to work out with defendant a stipula¬ 
tion as to the services performed and the expenses incurred. 

Roy St. Lewis 
Carl L. Shipley 
Attorneys for Plaintiffs 


104 Filed Feb. 8, 1956 

Defendant's Pre-Trial Statement 

Defendant admits the female plaintiff was a passenger 
on one of its buses on 16th Street, N. W. near Crescent 
Place, N. W. on September 14, 1953, when she sustained a 
fall. This fall was not the result of negligence imputable 
to the defendant. It was the result of the negligence or 
contributory negligence of the female plaintiff in: failing 
to step carefully to and down the middle stair well, failing 
to hold on to safety devices and in proceeding in a manner 
which jeopardized her balance. 

Requested Stipulations: 

1. The parties will exchange the names and addresses 
of all known witnesses to the fall. 

2. Defendant may have a physical examination of the 
female plaintiff. 

3. Plaintiffs will supply defendant with copies of all 
medical reports that have not as yet been furnished to 
defendant. 
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4. Photographs initialled by the Pretrial Court mayj be 
admitted in evidence without formal proof. 

Hogan & Hartson 


105 Filed May 8, 1956 

Verdict and Judgment 

This cause having come on for hearing on the 7th da^ of 
May, 1956, before the Court and a jury of good and lawful 
persons of this district, to wit: 

Frances S. Brantley, Esther L. Stewart, Lucille U. 
Baucon, Eula C. Kelly, Sally S. Haller, Leola C. Better, 
Ollie Boyette, Herman A. Waters, Helen Yuter, Bonnie C. 
Clark, Lee H. Bowen, Arthur C. Morse, who, after having 
been duly sworn to well and truly try the issues between 
Mary Schaller and Waldemar T. Schaller, plaintiffs ^nd 
Capital Transit Company, A Corporation, defendant and 
after this cause is heard and given to the jury in change, 
they upon their oath say this 8th day of May, 1956, that 
they find for the defendant against said plaintiffs, by 
direction of the Court. 

Wherefore, it is adjudged that said plaintiffs take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiffs his 
costs of defense. 

Harry M. Hull, Clerk, 

By John F. Burke, 

Deputy Clerk . 

By direction of 

Judge Alexander Holtzoff 
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106 Filed May 31, 1956 

Notice of Appeal 

Notice is hereby given this 31st day of May, 1956, that 
plaintiff Mary Schaller, et al hereby appeals to the 
United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
8th day of May, 1956, in favor of Mary Schaller, et al. 
against said Capital Transit Company. 

Rot St. Lewis 
Carl L. Shipley 
Attorney for Plaintiffs 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

3 Mr. Shipley: If the Court please, we wish to pro¬ 

ceed with plaintiff Mary Schaller’s deposition and, 
in order to make it more understandable to the jury, may 
we use both counsel, one to ask the questions and the other 
to answer? 


4 “ Deposition of Mary Schaller, called for exam¬ 

ination by counsel for defendant, pursuant to notice, 
copy of which is attached to the court copy of this deposi¬ 
tion, in the law offices of Hogan & Hartson, 810 Colorado 
Building, Washington, D. C., at 2:30 o’clock p.m., Wednes¬ 
day, July 21,1954, before Mary T. Surplice, a Notary Pub¬ 
lic in and for the District of Columbia, when were present 
on behalf of the respective parties: 

“Roy St. Lewis, Esq., and 
Carl L. Shipley, Esq., 
on behalf of Plaintiffs 

“Hogan & Habtson, 

By John P. Arness, Esq., 
on behalf of Defendant. 
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“Whereupon, 

Mary SchaUer, 

called for examination by counsel for defendant, 
been duly sworn by the Notary, was examined and 
as follows: 

“Examination By Counsel For Defendant 

“By Mr. Arness: 

• • * * • • # • #j# 

5 “Q. What is your present age, Mrs. Schallejr? 
A. I am sixty-seven—sixty-eight I guess. I better 

say sixty-eight. 

“Q. Have you been employed at all since you were 

6 married? A. Never. Only by my husband as a 
housewife. 


“Q. Now, we are inquiring today about an accident that 
took place on September 14,1953. Do you recall what day 
of the week that was? A. Monday. 

“Q. What time of the day did the accident happen? A. 
Well, I guess it was when I looked at the clock it w$s 
about ten minutes of five, and when I got to the bus, j I 
guess, five. 

“Q. About five o’clock. Where were you when yqu 
looked at the clock? A. In Woody’s. 

*****••••!• 

i 

7 “Q. The accident that occurred took place on [a 

bus, did it not? A. Yes. 

“Q. Where was it that you boarded that bus? A. At 
12th and G. 

“Q. That is at the corner near where Woodward aivl 
Lothrop is, is it not, or are they on 11th? A. No, I walked 
a block from Woodward and Lothrop to where the buses 
always leave—the 16th Street bus.” 

The Court: Mr. Horning, it will be stipulated, will it 
not, that this was the regular 16th Street bus? 

Mr. Horning: That is correct, Your Honor. 




having 

testified 
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8 “Q. When yon boarded that bus, was it crowded? 
A. No. 

“Q. Do you recall whether or not you were able to find 
a seat? A. Yes. 

“Q. Did you take a seat? A. Yes. 

“Q. Where in the bus was the seat located that you took? 
A. The extreme end. 

“Q. By that you mean the rear? A. Yes. I was ordered 
back there. I was ordered by the conductor to go back. 

“Q. Why was that? A. Because the other seats were 
taken, I guess—on the sides. 

“Q. Did the operator of the bus specifically tell you to 
go to the rear of the bus? A. Yes. 

“Q. Do you recall whether or not any other people got 
on the bus when you did? A. No. 

9 “Q. By that you mean that none did—or you 
don’t recall? A. None did get on. 

“Q. As you walked towards the rear of the bus, do you 
recall whether or not all of the seats all the way back were 
taken? A. All but this one place that was vacant in the 
back. 

“Q. That is where you sat? A. Yes.” 

“Q. Are you familiar with the fact that there is one 
seat across the very rear of the bus, all the way across. 
Was it that seat that you took, or was it just near the 
rear of the bus? A. The rear. It was in the rear of the 
bus. 

“Q. Was it that long seat across the back? A. Yes. 

“Q. Did you remain seated up until the time you reached 
your destination? A. Up until I rang the bell. 

“ Q. Where, approximately, was the bus when you 

10 rang the bell? A. Just over U Street. It was up 
near the hotel, Roosevelt Hotel. 

“Q. It was on 16th Street, moving in a northerly direc¬ 
tion? A. Yes. 

“Q. And just past U Street? A. Yes. 
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“Q. What street were you approaching that you in¬ 
tended to get off at? A. I think it is V. 

“Q. What is the name of the hotel that you mentioned? 
A. The Roosevelt Hotel.” 

• • • • • • • * * • 

“Q. Wliere was it you were intending to get off the tjus? 
A. At our stop, for our street. 

“Q. And that is on 16th Street? A. Yes. 

“Q. Near what intersecting street is that stop? A. 3ft is 
our street. 

“Q. Was it your street? A. Crescent Place. 

11 “Q. Were you still seated when you rang the hell 
to get off? A. No. I had to reach for it. 

“Q. You had to get up to do that? A. Yes. 

“Q. And after you rang the bell, did you sit down again ? 
A. No. 

“Q. What did you do after you rang the bell? A. I tr|ied 
to get through the crowd. 

“Q. Were there people standing in the aisle at that 
time? A. Not in the aisle, but in this little place. It was 
crowded by that time. 

“Q. Was the bus more crowded at that time than it 'Was 
when you got on it? A. I should say, yes. 

“Q. Now, that little place that you mention, where was 
that inside the bus? A. At the rear where I was. 

“Q. Was that the little area between the seats and the 
rear seat, that little ‘T’ shaped area near the rear of tihe 
bus. Is that what you are talking about? Here let me 
show you.” 

I 

• • • * • • • • # j * 

i 

12 ‘ 1 Well, I was back there. These seats were 
filled when I came in. I had to walk back there aiid 

then I had to get up and people were standing all around 
in here, and holding on to the bars and seats, and I h^d 
a hold of something trying to get off. 

“To describe that a little more accurately for the record, 
Mrs. Schaller, is what you have told me in answer to my 
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question, that the people were standing in the aisle between 
the rear seat and the rear, or the center door, all along 
the aisle holding on to the up-rights and the stanchions 
in that area? A. No. They were just around where I was 
to step down. 

“Q. Around the stairwell? A. Around the stair- 
13 well. 

“Q. Were there people also standing between the 
stairwell and the rear of the bus? A. Back of me, yes. 
They were standing. They had no seats. There were no 
seats vacant. 


“Q. Mrs. Schaller, you say that there were people stand¬ 
ing near the stairwell and there were also people standing 
in the areaway, or aisle, or platform, between the 

14 seats from the stairwell back towards the rear of 
the bus. Is that right? A. I don’t remember that, 

no. There wasn’t people in the aisle. 

. “Q. You remember they were near the stairwell? A. 
I do. 

##**#••••• 

“Q. When you got up and pulled the cord, did you imme¬ 
diately start walking towards the middle door? A. Yes, 
as quickly as I could. 

“Q. Was the bus still moving at that time? A. No, it 
just had stopped and I was trying to get out. 

15 “Q. The bus wasn’t stopped at the time you pulled 
the cord, was it? A. No. 

“Q. You were standing up when you pulled the cord? 
A. Yes. I stood up when I went to pull the cord, yes. 

“Q. Then, from the time that you pulled the cord, until 
the time the bus stopped, what did you do? A. I tried 
to get out. 

“Q. Did you make your way forward in the bus? A. I 
tried, yes. 

“Q. While you were making your way forward and 
trying to get out, the bus was still moving? A. Yes. 



13a 


“Q. Where were you in the bus with relation to the 
middle door when it stopped! A. I don’t know what you 
mean by the middle door. 

“Q. On a bus you know you get on at the front dooi* 
next to the operator and you put your fare in the little 
box. A. Yes. 

“Q. Then as you make your way to the rear, on yout 
left there is another door where you get out. You don’t 
get on at that door, you just get out at that door*. 

16 Do you remember that? A. Yes. 

“Q. Well, that is the way I mean by the middle 
door. Now you know what I mean by the middle door? 
A. Yes. 

“Q. The only other door, except the front door. A. YesL 

“Q. Where were you when the bus stopped with relation 
to that door? A. When the bus stopped I was up trying 
to get out. 

“Q. Were you near the stairwell? A. Yes. 

“Q. Did you have a hold of anything near the stairwell 
when the bus stopped? A. Not until I got up to where 1 
could get a hold. 

“Q. Did there come a time when you did take a hold of 
some post that is located near the stairwell? A. Yes. 

“Q. Was the bus stopped when you got a hold of that 
pole? A. Yes. 

“Q. As you made your way forward towards the dooq 
that you were going out on, did you have to make| 

17 your way through and push through people? A. Yes.j 

“Q. So, before you reached the place where you 
took hold of this pole near the stairwell, you had pushed 
through several people by that time? A. Yes. 

“Q. At that time was there still people between you and 
the door? A. At what time? 

“Q. When you grabbed a hold of that pole that is near 
the stairwell? A. I had to shove in to catch a hold of it. 
Everybody else was packed around it. I never was on a 
bus in the rear before. 



14a 


“Q. So there were people at that time still packed 
around the stairwell? A. Still packed and wouldn’t move. 

“Q. Were those people waiting to get off the bus? A. 
I think so, some place. 

“Q. Do you remember seeing the bus door open, the 
middle door, or the door you were intending to go out? 
A. Why, yes. 

“Q. Were there people between you and the door when 
it opened? A. Yes. 

18 “Q. And did some people get off the bus? A. No, 

not there from the rear. 

“Q. You were intending to get off the bus from the rear 
through? A. I certainly was. 

“Q. What did you do when you saw the door open? A. 
I got to the entrance as quickly as possible. 

“Q. And then what— A. And I stood on one foot, with 
the other just dangling to put on the treadle, or whatever 
you call the step, and it closed and knocked me down in 
among those steps. 

“Q. What was it that closed and knocked you down? 
A. The door. It was shut up. It was closed. 

“Q. It had been open? A. Of course it had.” 


19 “Q. There was a time when you were standing 

at the top of the stairwell in the bus which you 
were on, isn’t that correct? Just preparing to go down 
the steps? A. Yes. 

“Q. When you were at the top of the stairwell on the 
bus which you were on, were there any people between 
the top of that stairwell and the outside? Were there 
any people on the steps of the bus? A. No. 

“Q. The door of the bus is located at the bottom of the 
series of steps, isn’t it? A. Yes. 

“Q. Were there any people between where you were 
standing and the door? A. No. 

“Q. Were there any people crowded around you at 
thattime? A. Yes. 
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20 “Q. Where, around you, were these people? A. 
On my right. 

“Q. There weren’t any in front of you though? A. No. 

“Q. Were there any to your left? A. No, not any to my 
left. 

“Q. Were there any immediately behind you? A. Yes;, 
all around, the right and— 

“Q. Were the people that were behind you touching 
you? A. Yes. 

“Q. Were they pushing against you? A. Well, I had 
to push against them. 

“Q. Were the people to your right touching you also? 
If you know. A. I don’t remember that. 

“Q. Why was it that you were pushing against the 
people behind you? A. To get out to the open door. 

“Q. The open door was in front of you, wasn’t it? A. 
well, yes, but the people were all around. 

“Q. You try to make me understand you, Mrs. Schaller, 
and I know that you have a mental picture that you are 
trying to give me, and that is what I am trying to get.| 
You told me, as Mr. St. Lewis correctly remarked, 

21 that there were no people between where you were 
standing and the door of the bus.” 

Mr. St. Lewis: That was when she was standing on the 
platform there with no people between her and the door, i 

By Mr. Shipley (reading): 

“Q. Yet you tell me you were pushing against the people 
to get out. I can’t understand that and I wish you would, 
if you can, explain it to me. A. When I rang the bell to | 
get off, I started to try to get through the people. They 
wouldn’t move. They were so packed in there. Finally, I 
got around and ‘please, let me out’ I kept saying, ‘please, ! 
let me out,’ because the door was going to close, I knew, j 
By that time I got to the top of the steps and was just 
about to put my foot down. I was on one foot when the 
door was closed and down I went. That is all I remember, i 
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“Q. What was it that caused you to go down? A. I 
don’t know whether the conductor could see back that far 
with such big tall people and I was so small in comparison. 

“Q. Was there a banana peel on the floor? A. No, no 
there was no slipping. 

“Q. WTbat was it that caused you to fall down? A. Why 
the door closed and it jerked. 

22 “Q. When the door closed, did the door hit you 
or push against you? A. No it didn’t but the jerk— 

with just a hold of a little something I had, down I went, 
and on the one foot. 

“Q. Did the bus start to move? A. Oh, yes, immediately. 
“Q. Before you fell? A. No, just when I was about to 
step down on the treadle, the door closed up. 

“Q. The door closed, I understand. A. The door closed 
and it ran. It was, well, driving fast. 

“Q. The bus was driving fast? A. Oh, indeed, it was. 
“Q. And you fell after the bus started to move. Is that 
right? A. It jerked, and the jerk threw me off my balance 
and I went down. 

“Q. In what manner did you fall, Mrs. Schaller? A. I 
don’t know. 

“Q. Did you fall forward or backward, or on your side 
or what? A. I don’t remember. 

“Q. Do you remember striking anything as you 

23 fell? A. Yes. 

“Q. WTiat did you strike? A. The steps, the iron 

steps. 

“Q. Did you fall down into the stairwell? A. Down 
into the stairwell as far as I could get. 

“Q. What part of your body struck the iron steps? A. 
My hip was broken and every inch of my body was bruised. 

“Q. What part of your body fell on the iron steps? A. 
My hip. 

“Q. You hit on your hip? A. I fell down in this little 
two by four like a jack knife. There I was. 

“Q. Did you fall head first? A. I guess it must have 
been feet first. 
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“Q. I don’t want you to guess. I just want you to iell 
me if you can. A. Well, I didn’t fall head first. 

“Q. Was the door closed at the time you fell? A. Yes. 
“Q. You told me that just before you fell you had <j>ne 
foot on the floor of the bus and the other foot you had 
started to put out in front of you. Is that right? A. 
Wouldn’t you do that to step down? 

“Q. Don’t ask me the question, Mrs. Schaller. 
24 A. Yes. 

“Q. Which foot was it you were trying to put Out 
in front of you? A. The left. I had the right on the flojor. 
“Q. And the left foot was out in open air? A. Yes. 

“Q. Were you intending to put the left foot on the first 
step? A. Yes. 

“Q. Did you fall before your left foot touched the first 
step? A. I don’t know. I don’t remember that. 

“Q. Do you recall whether or not anyone had gotten bff 
that door before you fell? A. Nobody got off that rear 
door. 

“Q. Do you know whether or not anyone got off 
front? A. I think there was, but I wouldn’t -be sure. No, 
there are not many people got off from the bus. 

* # * • • • • • • j • 

34 “Q. When you had your fall, did you injure any 
other part of your body, except your hip? A. Yes. 

35 “Q. What else did you injure? A. My back gave 
me a great deal of trouble. I was bruised all ov^r. 

“Q. Were you bruised on your right arm? A. My 
elbow was. 

“Q. Were you bruised on your right leg? A. Yes. 

“Q. And your left leg? A. Well, that is the one that 
was broken. That is the leg that was broken, the left one. 

“Q. Are you telling me you had bruises on every pa!rt 
of your body? A. Well, they developed later on. 

“Q. Was there any part of your body that wasn’t 
injured? A. Oh, I guess there was. 

♦ ♦ # * • * # • # # 


i 

i 
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48 “Q. I am almost through, Mrs. Schaller, hut let 
me take you back for a few minutes to the actual 

happening of the accident again. 

When you fell did you slip, Mrs. Schaller? A. No. 

“Q. Did you trip? A. No. 

“Q. Were you pushed? A. When I fell, when it jerked— 
“Q. I asked you the question: Were you pushed? A. 
No. I don’t think I was. The woman was close to me, 
but I couldn’t say she pushed me. I couldn’t say that 
because I got out. 

“Q. Was your body thrown in one direction or another? 
I mean did it feel like your body was thrown? A. I was 
dumped down. 

“Q. Towards the door? A. Yes. 

“Q. Towards the side of the bus then? A. Yes. 

“Q. Mrs. Schaller, you told me you had trouble making 
your way through the people. Had you made your way 
through those people before you fell? Were you 

49 completely through the crowd of people before you 
fell? A. Yes. 

“Q. Did you have a view of the door as you were 
making your way through the people? A. No. 

“Q. Where were you when you could first see the door 
clearly? A. When I got around the people. I knew where 
the door was, but it was impossible for me to— 

“Q. Were you up to the place where you caught a hold 
of the pole when you first saw the door clearly? A. Oh, no. 
I knew it was there. 

“Q. I know you knew it was there, but I want to know 
when you could see it clearly. A. Well, yes, I guess. 

“Q. In other words, did it take you almost up to the 
point where you were in front of the door before you got 
through the people? A. Almost. 

“Q. You told me you took hold of a pole. Was that one 
of these poles, something like that? A. I don’t know what 
it was. It was something I held. Whether it was a seat 
or what, I don’t know. 
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“Q. Did you look at it or did you just feel it? A. No, I 
just felt it. 

50 “Q. As you approached the door, and you couid 
see it clearly, was there anyone in the stairwell? 

A. No. 

“Q. As you got in front of the door before you were going 
to step down there, was nobody in the stairwell either, w4s 
there? A. No. 

“Q. Was the door open at that time? A. Yes. 

“Q. You are absolutely sure the door was open? A. I 
am sure it was open, and it closed with a jerk and down I 
went. I know that 

“Q. Did you have a hold of anything when the bus 
started up? A. Yes, I had a hold of something, There were 
a couple men and women around holding too. 

“Q. Were you holding on to the something with your 
right hand? A. With my right hand. 

“Q. Did you have anything else in your hand? A. Not 
in my right hand. 

“Q. Did you have anything in your left hand? A. A 
purse was all. 

“Q. Do you recall the bus starting up? Do you 

51 remember that? A. I heard the jerk and I was down 
in there. 

“Q. I understand that, but do you recall seeing the bus 
start up? A. Well, I don’t know. Of course, it started. 
I think it must have. 

“Q. This is very important, Mrs. Schaller. I want to 
ask you, can you swear to it, that the bus started up? A. 
When I got down, the door was closed, and wouldn’t th^ 
bus start then? 

“Q. This is important and we can’t figure—I want to 
ask you if you can definitely recall whether or not th6 
bus started before you fell? A. Oh, yes. 

“Q. You could swear to that? A. Yes, I can swear to 
that 

‘ ‘ Q. And you were still on the floor of the bus. You had 
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not gone down into any step before that happened? A. 
Why, it was that that caused me to go down, the jerk. 

“Q. Did you at any time look at the floor of the bus 
before you fell? A. I don’t remember. 

“Q. To your knowledge, there was nothing wrong 
52 with the bus, was there? A. No. I didn’t see any¬ 
thing. I didn’t look. I don’t remember. 

4 *Q. You are quite sure there were people behind you and 
to your right, but none to your left. Is that right? A. That 
is right” 


55 Louis Berkley Kines 

was called as a witness by the plaintiffs and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Shipley: 

Q. Will you state your name, please, sir, and your 
occupation? A. Father Louis Berkley Kanes. 

Q. You will have to speak up. It is hard for these ladies 
and gentlemen to hear you back here. 

Where are you professionally attached at the present 
time? A. Georgetown University. 

Q. Where were you attached or what was your pro¬ 
fessional place of duty on September 14, 1953? A. Uni¬ 
versity of Scranton, Scranton, Pennsylvania. 

Q. Directing your attention to September 14, 1953, were 
you in Washington, D. C. ? A I was, sir. 

56 Q. Can you say whether or not you were a passen¬ 
ger on the Capital Transit bus ? A. I was, sir. 

Q. Do you recall which bus that was? A. Only that it 
went up Sixteenth Street. 

Q. Did there come a time when an accident occurred on 
that bus? A. Yes, sir. 

Q. What time of the day was it, Father Kines? A. I 
judge it to be around 5 o’clock, sir. 
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Q. Where were yon sitting on the bus? A. Either the 
first or second seat behind the center door on the right! 
hand side as yon come down the bns aisle. 

Q. I hand yon Plaintiffs’ Exhibit No. 1 which is a pictnre 
of the inside of the bns in question. Can yon indicate on, 
this for the Court and for the jury where yon were sitting? 
A. Yes, sir, this seat right here (indicating). 

The Court: Suppose you ask the witness to indicate with 
a red pencil so that it will be permanent. 

Mr. Shipley: Very well. Your Honor. 

By Mr. Shipley: 

Q. If yon will just mark on this in red pencil, Father 
Kines, where yon were sitting. A. Yes. 

57 Q. Yon have indicated the seat which is im¬ 
mediately adjacent to the center door? A. Yes, sir. 

Q. Yon were facing the front of the bns so yon were onj 
the right-hand side? A. Yes, sir. 

Q. Just to the rear of the center door? A. Yes, sir. 


Q. Father Kines, directing your attention to the acci¬ 
dent previously referred to, can yon tell the Court and 
the jury what happened as yon observed it? A. To the 
best of my recollection, sir, I was reading the breviary or 
the Priests book of daily offices and paying little or no 
attention to what was going on, actually, in the bus until J 
I heard a woman’s voice saying, “Please stop the bus”, j 
and I looked up. Who said it, I don’t know because 
58 I didn’t pay too much attention to it as I was read- I 
ing my Book of Office but I did hear the voice. 

The second thing I remember is that the bns came to a 
stop. To the best of my recollection, some people got out 
and the voice said, “Please, please let me out.” 

As I say, I didn’t look up to see who was saying it be¬ 
cause I had the book in my hand. 

The next thing I remember is that there was a slight i 
jerk. The reason I remember it clearly is that the book j 
that I had in my hand shook and my eyes were distracted 
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not gone down into any step before that happened? A. 
Why, it was that that caused me to go down, the jerk. 

“Q. Did you at any time look at the floor of the bus 
before you fell? A. I don’t remember. 

“Q. To your knowledge, there was nothing wrong 
52 with the bus, was there? A. No. I didn’t see any¬ 
thing. I didn’t look. I don’t remember. 

“Q. You are quite sure there were people behind you and 
to your right, but none to your left. Is that right? A. That 
is right.” 


55 Louis Berkley Kines 

was called as a witness by the plaintiffs and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Shipley: 

Q. Will you state your name, please, sir, and your 
occupation? A. Father Louis Berkley Kines. 

Q. You will have to speak up. It is hard for these ladies 
and gentlemen to hear you back here. 

Where are you professionally attached at the present 
time? A. Georgetown University. 

Q. Where were you attached or what was your pro¬ 
fessional place of duty on September 14, 1953? A. Uni¬ 
versity of Scranton, Scranton, Pennsylvania. 

Q. Directing your attention to September 14, 1953, were 
you in Washington, D. C. ? A I was, sir. 

56 Q. Can you say whether or not you were a passen¬ 
ger on the Capital Transit bus ? A. I was, sir. 

Q. Do you recall which bus that was? A. Only that it 
went up Sixteenth Street. 

Q. Did there come a time when an accident occurred on 
that bus? A. Yes, sir. 

Q. What time of the day was it, Father Kines? A. I 
judge it to be around 5 o’clock, sir. 


j 
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Q. Where were you sitting on the bus? A. Either the 
first or second seat behind the center door on the right! 
hand side as you come down the bus aisle. 

Q. I hand you Plaintiffs * Exhibit No. 1 which is a picture 
of the inside of the bus in question. Can you indicate on 
this for the Court and for the jury where you were sitting? 
A. Yes, sir, this seat right here (indicating). 

The Court: Suppose you ask the witness to indicate with 
a red pencil so that it will be permanent. 

Mr. Shipley: Very well. Your Honor. 

I 

By Mr. Shipley: 

Q. If you will just mark on this in red pencil, Father! 
Kines, where you were sitting. A. Yes. 

57 Q. You have indicated the seat which is im¬ 
mediately adjacent to the center door? A. Yes, sir.j 

Q. You were facing the front of the bus so you were on| 
the right-hand side? A. Yes, sir. 

Q. Just to the rear of the center door? A. Yes, sir. 


Q. Father Kines, directing your attention to the acci¬ 
dent previously referred to, can you tell the Court and 
the jury what happened as you observed it? A. To the 
best of my recollection, sir, I was reading the breviary or I 
the Priests book of daily offices and paying little or no j 
attention to what was going on, actually, in the bus until | 
I heard a woman’s voice saying, “Please stop the bus”, j 
and I looked up. Who said it, I don’t know because 
58 I didn’t pay too much attention to it as I was read¬ 
ing my Book of Office but I did hear the voice. 

The second thing I remember is that the bus came to a 
stop. To the best of my recollection, some people got out 
and the voice said, “Please, please let me out.” 

As I say, I didn’t look up to see who was saying it be- j 
cause I had the book in my hand. 

The next thing I remember is that there was a slight 
jerk. The reason I remember it clearly is that the book 
that I had in my hand shook and my eyes were distracted 




i 
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and at that time I looked np for the second time and looked 
down again. 

My third recollection is that this person, who turned 
out to be the plaintiff, was on the floor of the bus and I 
jumped up from my seat and leaned over this person on 
the floor and I may or may not—I can’t remember 
clearly—whether I asked her whether she was hurt, how 
she felt, or any such thing as that. 

The bus was stopped by this time, after I had gotten 
up and looked down on the floor. There were some people 
in the aisle. The bus driver came back. These people 
stood aside or stepped aside and, with the bus driver, I 
helped lift this lady into the seat. 

That is my recollection of the accident. 


60 Cross examination 

By Mr. Horning: 

Q. The lady, I think you said, said “Please stop the 
bus”. I think you said you didn’t see who said that? A. 
No, sir, I did not 

Q. And you didn’t pay any attention to that? A. No, 
sir. 

Q. You weren’t paying any attention to the events that 
led up to the unfortunate situation, were you? A. No, 
sir. 

Q. And thereafter, your best recollection is that people 
did exit by the rear door? A. Yes, sir. 

Q. And you didn’t pay much attention to that? A. No, 
sir. 

Q. And you didn’t pay any attention to how long the 
bus had remained stopped or where the lady was when 
the bus was stopped? A. To the best of my recollection, 
no, sir, I didn’t. I was very much interested in getting 
through with the breviary. 

Q. Did the bus actually start? A. Yes, it did. 
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61 Q. And the bns started in the usual way, did it 
not, Father? A. I don’t know whether it is usual 

or not. All I know is it was some kind of a jerk because 
the book in my hand, I lost the print for a second or two. 

Q. I think you characterized it as a slight jerk? A. t 
characterized it as that, yes, sir. 

Q. And that is correct, isn’t it? A. In my recollection, 
yes, sir. 

Q. And then where was the lady who was hurt when you 
first saw her? A. Lying on the floor, sir. 

Q. Was she on the floor of the bus? A. My recollec¬ 
tion is that she was, yes, right behind the step. 

Q. And not down in the stairwell? A. I don’t think so, 
sir. 

Q. Just lying on the floor? A. Yes, sir. 

Q. And how she happened to get there, you don’t know? 
A. No, I didn’t reflect on it, no, sir. 

Q. And then do you recall somebody calling out to th4 
bus operator to stop the bus? A. No, sir, I do not. 

Q. You don’t recall the bus moving? A. Before 

62 she fell or afterwards, no, sir, I do not. 

Q. You can’t tell us whether it was before oij 
afterwards and do you recall, then, the bus operator com] 
ing back and assisting the lady? A. Yes, sir. 

Q. And you assisted her? A. Yes, sir. 

Q. Did you pick her up off the floor of the bus as dis¬ 
tinguished from the steps? A. My recollection is, sir, she 
was on the floor of the bus. 

Q. And did you place her in the seat? A. Yes, sir. 

Q. Do you recall her stating, in your presence, or of 
accusing a lady standing next to her of shoving her? A.i 
No, sir, I do not. 

Q. That might have happened but you don’t recall it? 
A. I do not, sir. 

Q. And then afterward you went and got her husband? 
A. Yes, sir. 
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63 Waldemar T. Schaller 

was called as a witness and, having been first duly sworn, . 
was examined and testified as follows: 

Direct Examination 

By Mr. Shipley: 


65 Q. What did yon see when yon arrived on the scene 
of the accident f A. I saw Mrs. Schaller, my wife, sit¬ 
ting on the seat with an awful expression on her face and 
I said, “What has happened”. She said, “I don’t know. 
I have been injured.” 

The bus was empty with the exception of Mrs. Schaller, 
a lady who stayed with her and a couple of policemen and 
the bus driver. 


88 The Court: Ton may bring back the jury. I will 
announce my ruling in the presence of the jury. 

(Thereupon, at 2:35 o’clock p.m., the jury returned to 
the courtroom.) 

The Court: As a human being, the Court naturally is 
sympathetic with the horrible misfortune that the plain¬ 
tiff sustained in this case but, as a Judge, the Court must 
determine the question whether there is any liability on the 
part of the defendant to pay money damages, which is an 
entirely different question. 

Obviously, the defendant is not liable unless the accident 
was caused by the negligence of its employee, namely, the 
bus driver. The question then is, What does the evidence 
show as to what caused this terrible accident to the plain¬ 
tiff in which she sustained serious, permanent injuries. 
Her immediate statements, made shortly after the accident, 
were to the effect that she did not know. A little later, on 
that occasion she said that she had been thrown down on the 
bottom of the bus but did not know what had happened. 
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In the plaintiff’s deposition, she testified that when the 
bus stopped, she was trying to get off and she took hold of 
a pole near the stairwell after pushing her way to the exij; 
door. She further testified that she stood on one foot with 
the other just dangling to put on the treadle an<i 

89 door closed and knocked her down among the stepsl 
However, the uncontradicted testimony is that sh4 

did not fall on the steps but on the floor of the bus. Tha^ 
comes from her own witness, Father Kines. 

She repeated again that she had gotten to the top of the 
steps and was just about to put her foot down when the 
door was closed and she went down and that is all that she 
remembered. Also that the door closed up when she was 
about to step down on the treadle and then the bus started 
to move and jerked and the jerk threw her off balance. 

Now, she again testified that the door was closed at the! 
time that she fell. Again, she was asked whether she had| 
hold of anything when the bus started up and she said,! 
“Yes, I had hold of something, there were a couple of men 
and women around holding, too.” 

She also testified that, because she was shorter than the 
people standing around her, she does not know whether the 
driver could see back and determine that she was trying 
to get out. In other words, the cause of the accident is very 
uncertain. 

The Court feels bound, under the circumstances, by thej 
case of Kieffer vs. Capital Transit Company, 94 Appeals! 
D. C., 95, in which the opinion is very short and I shall 
read it. 

“In an action for damages alleged to have been 

90 caused by the negligence of the appellee, in con¬ 
nection with a fall of appellant in alighting from one j 

of appellee’s buses, the District Court, at the conclusion of! 
appellant’s case, directed a verdict in favor of appellee 
because of insufficient evidence of negligence. We affirm. 
The cause of the fall was left in such uncertainty at the con¬ 
clusion of appellant’s case that to permit the jury to attrib- 
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ute the claimed injuries to the negligence of the appellee 
would be too speculative to warrant submission of the issue 
to them. 

“Insofar as the fact that the bus started with a jerk is 
concerned, obviously that does not form a basis for liability. 
It is well settled that, since all conveyances sway and vi¬ 
brate, sometimes careen, to a certain extent, the common 
carrier is not liable for damages to anyone who is hurt by 
a jerk or a sway or vibration or careening of the convey¬ 
ance. It is only if the jerk is violent or unusual that there 
would be liability to pay damages.” 

In this case, the injured party testified that there was a 
jerk. She did not indicate that it was an unusual or violent 
jerk. Father Banes, one of the plaintiffs’ witnesses, testi¬ 
fied that there was a slight jerk only to the extent that the 
book he was holding in his hand shook and he lost, for the 
moment, the place where he was reading. 

91 This rule of law is well established in the case of 
Murray vs. Bio Grande Motorway, 171 Fed. (2d) 82, 
decided by the Court of Appeals for the Tenth Circuit. In 
that case, the Court held: 

“Although the carrier owed the standing passenger the 
highest degree of care commensurate with the peculiar cir¬ 
cumstances involved, the passenger assumed the usual and 
ordinary jerks and lurches incident to the movement of the 
bus over the public highways.” 

Again, that Court said: 

“A permissible inference of actionable negligence arises 
only when the lurches or jerks are unusual and extraordi¬ 
nary, such as would not have happened in the ordinary 
course of the operation of the bus upon the highway.” 

This case differs entirely from the situation that has 
been presented in a line of cases where a bus or a street car 
is started while the passenger has begun to alight and in 
the act of alighting is thrown out of the vehicle. Under 
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those circumstances, the liability of the common carrier 
is clear because once a passenger begins to alight, it is the 
duty of the common carrier not to start the vehicle until the 
passenger is free of the vehicle. 

This is not snch a case. Here the passenger fell 

92 on the floor of the bus and it is a matter of specula¬ 
tion what caused her to fall Moreover, the passenger 

here was ready to alight but had not begun to step down the 
steps for the purpose of alighting. 

This is more than a factual distinction but a distinction 
in principle and, for that reason, the case of Washington 
and Georgetown Railroad vs. Harmon, 147 TJ. S. 571 and 
the case of Connor vs. Washington Railway & Electrics 
Company, 43 Appeals D. C., 329, are not applicable. Morej- 
over, the last mentioned case involved a somewhat different 
factual situation in other respects. 

So, too the Fourth Circuit case, on which the plaintiffs [ 
counsel rely, Virginia Public Service Company vs. Silver, 
68 Fed. (2d) 230, is distinguishable in principle. In that 
case, Judge Parker emphasized that the plaintiff could 
readily have been seen by the moiorman had he glanced in 
the mirror which was placed in such a way as to afford him| 
a full view of the passengers in the car. That was, more¬ 
over, not really an alighting case. The plaintiff was step^ 
ping from the main body of the car to the front platformj 
which was nine inches lower that the floor of the main bodyj 
when the car suddenly started forward causing her to losej 
her balance and to be thrown against the brake handle orj 
some other object at the front of the car. She was heavily! 
laden with a number of bundles in her hand and was unable j 
to hold on to anything and was thrown. 

93 Under the circumstances, and not being unmindful 
of the rule holding a common carrier to the highest 

degree of care to its passengers but bearing in mind also 
the rule that the rule of res ipsa loquitur does not apply and i 
that there must be some proof of negligence, the Court is j 
constrained to reach the conclusion, without some regret, j 
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that there is not sufficient proof of negligence in this case 
and that to submit this case to the jury, would be to allow 
the jury to speculate as to the cause of the accident. 

In the light of all these circumstances, the Court will 
direct a verdict in favor of the defendant. 
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STATEMENT OF THE CASE 
A. FACTS AND PROCEEDINGS BELOW 

1. Issues 

On June 18, 1954 a complaint was filed in the United 
States District Court for the District of Columbia to com¬ 
mence this action on behalf of Mary and Waldemar T. 
Schaller, plaintiffs, against defendant Capital Transit 
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Company (JJL 1). Plaintiffs sought money damages for 
personal injuries sustained by Mary Schaller on September 
14,1953 allegedly as the result of the negligence of the de¬ 
fendant’s employee in “departing from a passenger zone 
stop ... in such a careless and reckless manner as to vio¬ 
lently jerk the vehicle at a time when the vehicle . . . had 
stopped to disembark passengers .. .”(J.A. 1). A general 
denial was filed on June 23, 1954 (J.A. 2), and the cause 
was called for pre-trial on February 8, 1956. Plaintiffs’ 
pre-trial allegation was that “Just as said plaintiff raised 
one foot to start to descend the exit steps at the center of 
the bus, the defendant carelessly and recklessly started 
the vehicle suddenly with a violent jerk. Said plaintiff 
was thrown into the stairwell in the interior of the bus.” 
(JA. 4) 

The evidence at trial on the issue of liability consisted 
of oral testimony from Father Louis Berkley Kines and 
Waldemar T. Schaller and the reading of the oral deposi¬ 
tion of Mary Schaller. That deposition (J.A. 9-20) was 
taken on July 21, 1954 by defendant upon notice duly filed 
and was used by plaintiff in lieu of her testimony because, 
as the result of multiple degenerative diseases unrelated 
to injuries sustained, she was unable to withstand the 
rigors of trial. 

2. Evidence 

The accident complained of befell this 70 year old plain¬ 
tiff on Monday, September 14, 1953 at about 5:10 P. M. as 
she was returning by bus to her home at 1661 Crescent 
Place, N. W. after a shopping excursion at Woodward 
& Lothrop’s 11th Street store. (J. A. 9). Because of the 
crowded conditions she was required to sit in the long 
seat across the rear of the bus (J. A. 10). At about 
U Street (two or three blocks below Crescent Place), she 
arose, pulled the cord to signify her intention to debark 
at Crescent Place, and while the bus was still in motion 
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i 

l 

(J. A. 12) began to make her way forward toward the 
middle door (J. A. 10-11). At that time, the bus had a 
standing load. People were packed in there and they 
would not move (J. A. 14-15). They stood in the space 
near the rear seat (J. A. 11); they were holding onto bars 
and seats (J. A. 11); they were crowded around the stair¬ 
well and between there and the rear of the bus (J. A. 12). 

I 

As she pressed forward, she was required to push 
through several people (J. A. 13), who would not move 
(J. A. 15), and she kept saying, “‘please let me out’, 
because the door was going to close, I knew.” (J. A. la) 
She did not hold onto anything as she went forward (J. A- 
13). Eventually, she took hold of a pole near the center 
door (J. A. 13). At that time, the bus had stopped (J. A- 
13). Standing passengers were packed around the pole 
and she “. . . had to shove in to catch a hold of it” (J. A. 
13). Mrs. Schaller saw the middle door open and she 
“. .. got to the entrance as quickly as possible” (J. A. 14). 
There were no people in front of her and she did not seje 
anyone leave via the center door (J. A. 14-17). The door 
was treadle operated (J. A. 14), i.e., the door opens when 
the treadle step is depressed, and yet plaintiff testified 
that the door was open as she approached it and that nb 
one was on the treadle (J. A. 14, 19). When she 
hold of the pole, there were people behind and to 
right. The people behind were touching her. She had tb 
push against them in order “To get out to the open doorf’ 
(J. A. 15). When she pushed forward, she did not have a 
view of the center door. She was almost in front of thb 
door before she got through the people (J. A. 18). She 
testified that she was unable to state whether the con¬ 
ductor could have seen her because she was so small ija 
comparison to the other standing passengers (J. A. 16j. 

According to her testimony, there were several ways 
that the accident could have happened. At J. A. 14, she 
said: 
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“And I stood on one foot, with the other just dan¬ 
gling to pnt on the treadle, or whatever yon call the 
step, and it closed and knocked me down in among 
those steps.” 

This version is physically impossible in view of her testi- 
many that a series of steps separated the door and the 
place where she stood with her foot on the floor of the bns. 

Next, Mrs. Schaller stated that she was poshing against 
people behind her in order “To get out to the open door.” 
(J. A. 15). When asked whether she was pushed, she was 
vague: 

“Q. Were you pushed? A. When I fell, when it 
jerked—— 

“Q. I asked you the question: Were you pushed? 
A. No. I don’t think I was. The woman was close 
to me, but I couldn’t say she pushed me. I couldn’t 
say that because I got out.” (J. A. 18) 

Again Mrs. Schaller blamed the closing of the automatic 
door at J. A. 15: 

“By that time I got to the top of the steps and was 
just about to put my foot down. I was on one foot 
when the door was closed and down I went. That is 
all I remember.” 

And at page 16, in answer to inquiry as to the cause of 
her fall, she states: 

‘Why the door closed and it jerked.” 

Plaintiffs’ counsel contends that the evidence demon¬ 
strates that the fall was occasioned when the bus started 
with a jerk relying upon this single question and answer: 

“And you fell after the bus started to move is that 
right? A. It jerked, and the jerk threw me off my 
balance and I went down.” (J.A. 16) 

But when asked whether the bus started to move before 
she fell she stated: 
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“No, just when I was about to step down on the 
treadle, the door closed up.” ( J; A. 16) 

And in response to a later question she answered: | 

“Q. Do you recall the bus starting up? Do you 
remember that? A. I heard the jerk and I was down 
in there. 

“Q. I understand that, but do you recall seeing the 
bus start up? A. Well, I don't know: Of course^ it 
started. I think it must have. 

“Q. This is very important, Mrs. Schaller.. I want 
to ask you, can you swear to it, that the bus started 
up? A. When I got down, the door was closed, and 
wouldn’t the bus start then?” (J. A. 19) 

This vagueness permeated her testimony: 

“Q. Did you fall forward or backward, or on your 
side or what? A. I don’t remember.” (J. A. 16) 

“Q. Did you fall before your left foot touched the 
first step? A. I don’t know. I don’t remember that.” 
(J. A. 17) 

Plaintiff’s inability to adequately explain lends credence 
to the testimony of Mr. Schaller who stated: 

“I saw Mrs. Schaller, my wife, sitting on the seat 
with an awful expression on her face and I siid, 
‘What has happened’. She said, ‘I don’t know.i I 
have been injured.’ ” (J. A. 24) 

Mrs. Schaller testified that she neither slipped or tripled 
and that there was nothing wrong with the bus (J. A. 16, 
18, 20). Father Louis Berkley Klines who was called as 
a witness for plaintiffs had been seated in the first seat 
facing forward on the right hand side behind the center 
door (J. A. 21). He heard a voice say “Please stop the 
bus”. “Please, please let me out”. He did not see the 
person making these utterances. He then felt a “slight 
jerk” which he remembered because “. . . the book that 
I had in my hand shook and my eyes were distracted . .!.” 
(J. A. 21) “. . . I lost the print for a second or twp.” 
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(J.A. 23) Then he saw the plaintiff on the floor of the 
hns (J. A. 22). He did not recall the bns moving either 
before or after she fell (J. A. 23). 

Although plaintiff testified that she fell in the stairwell, 
Father Banes was quite sure that she fell on the floor of 
the bus and not in the stairwell (J. A. 23). It was also 
his recollection that people had used the rear or center 
door as an exit at that stop. (J. A. 22). 

3. Disposition 

At the close of plaintiffs’ case the trial court granted 
defendant’s motion for a directed verdict. His remarks 
to the jury in making his ruling are recorded. (J. A. 
24-28). From the verdict entered by direction, and the 
judgment thereon (J. A. 7), this appeal is taken (J. A. 8). 

B. QUESTIONS PRESENTED 

1. Whether the trial court properly directed a verdict 
for the defendant when the evidence offered on plaintiffs’ 
behalf was so vague, contradictory and inconclusive as to 
leave uncertain the case of the fall complained of. 

2. Whether the trial court properly directed a verdict 
for the defendant when the evidence failed to disclose 
any substantial basis for the charge of negligence against 
the defendant 


SUMMARY OF ARGUMENT 

Mary Schaller, while a passenger on a Capital Transit 
bus allegedly sustained injuries as the result of a fall 
caused by defendant’s negligence. The directed verdict 
entered in favor of defendant is proper for the sole reason 
that plaintiff had several conflicting views about how she 
happened to fall. The inadequacy of her explanation on 
the whole deprives her testimony of the substance which 
would he required to sustain a verdict in her favor. 
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Moreover, the testimony on the individual theories pre¬ 
sented did not achieve the substance which would be re¬ 
quired. She was unable to demonstrate that defenjdant 
owed her a duty as an alighting passenger because her 
own testimony revealed that she was neither in the stair¬ 
well or in the act of alighting so that the operator should 
have appreciated her intention to alight. She didj not 
demonstrate that a starting of the bus caused her fall 
because her testimony rather concerned the closing of 
the automatic door. The jerk she mentioned was char¬ 
acterized as “slight” and was not shown to be unusual 
or extraordinary. The trial court heard all the testimony 
available to plaintiff and thereafter in the proper per¬ 
formance of his duty was required to conclude that there 
was no evidential support for the negligence claimed. 
The verdict by direction was therefore proper. 

ARGUMENT 

Appellants deal too much in legalistic concepts. It 
seems to be their position that this is not a “jerk” case 
but an “alighting passenger” case and that they are there¬ 
fore entitled to go to the jury irrespective of evidence 
available and introduced. What principles of law the 
evidence introduced invokes is far more important than 
what label the applicable legal concept bears. Appellants 
contend herein, as they did in the trial court, that there 
is absolute liability when a passenger who wishes to alight 
is injured. Appellee admits that the law imposes a bur¬ 
den upon it to exercise a high degree of care in favor of 
its passengers. Appellee denies that this burden makes 
it an insurer of the safety of its passengers. Negligence 
must be shown before plaintiffs are entitled to recover. 
Evidence of substance must be presented before plaintiffs 
are entitled to the consideration of a jury. 

Legal principles are not applied in the abstract.' In 
Washington & Georgetown R. Co. v. Harmon, 147 U. S. 
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571 (1893), there was evidence that the conductor (pre¬ 
sumably a two man car) was present at the platform of 
the streetcar from which plaintiff intended to debark and 
that he appreciated plaintiff’s intentions. Plaintiff was 
actually about to leave the car. There was a contested 
issue of fact concerning whether that conductor gave the 
signal to resume speed before or after plaintiff left the 
car. The court’s statement that defendant in that case 
had a duty to stop when the passenger was about to alight 
and to refrain from starting until he had done so safely 
has little application here. In Virginia Public Service Co. 
v. Silver, 68 F. 2d 230 (4th Cir. 1934). a streetcar was 
suddenly started while a passenger, loaded down with 
bundles, was walking toward a step within the car in an 
area where he could easily have been seen by the operator. 
Plaintiff was not in the act of alighting from the car. 
The circumstances again were sufficient to raise a ques¬ 
tion concerning defendant’s negligence vel non. 

As Judge Holtzoff correctly remarked, those cases are 
not applicable in principle here. Street railways have a 
duty to ascertain before starting whether any passenger 
or prospective passenger is in the area of the doors or in 
the act of boarding or alighting because such positions 
have special inherent perils. In this case, the operator 
had made his stop. Passengers had made their exit. 
There was no one in between the center doors or in the 
stairwell. The automatic door had closed indicating that 
there was no weight on the treadle step. His starting 
under those circumstances, even if shown to be the proxi¬ 
mate cause of this accident, would not constitute negli¬ 
gence and would not come within the principle advanced 
by appellants. 

It is difficult to know exactly what concepts are perti¬ 
nent here because of the absolute inconsistency in the 
various phases of plaintiff’s testimony. It is for that rea¬ 
son that recent cases decided by this Court have applica- 
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tion here. In Brown v. Capital Transit Co., 75 U. S. App. 
D. C. 337, 127 F. 2d 329, cert. den. 317 U. S. 632 (1942), 
plaintiff fell while leaving a streetcar. She stated that 
she first pnt her baby down and then put one foot oh the 
platform and that she could not get the other footj off. 
There was an unsatisfactory explanation that the heel of 
her shoe caught on something. This Court affirmed the 
trial court in directing a verdict for defendant, stating 
at page 338: 

“The evidence wholly failed to show negligence on 
the part of defendant; hence there is no theory upon 
which a verdict for plaintiff could have been sustained. 
Such a finding would have been based, not upon 
proven facts but upon mere speculation as to bow 
the accident might have occurred. This is not suffi¬ 
cient. 

• • • 

1 c Where, as here, it is a matter of surmise that the 
damage was due to a cause for which the defendant 
is liable, the doctrine (res ipsa loquitur) is inappli¬ 
cable. If causes other than the negligence off the 
defendant might have produced the accident,! the 
plaintiff is bound to exclude the operation of such 
causes by a fair preponderance of the evidence. Here 
the sum and substance of appellant’s evidence is that 
an injury occurred.” (parenthetical expression 
added) 

In Kieffer v. Capital Transit Co., 94 U. S. App. D. C. 
95, 214 F. 2d 241 (1954), plaintiff fell while alighting from 
a bus. She testified variously that there was some un¬ 
identified foreign substance on the step and that the| bus 
was not parked adjacent to the curb. This Court affiijmed 
judgment on directed verdict for defendant stating at 
page 95: 

“The cause of the fall was left in such uncertainty 
at the conclusion of appellant’s case that to permit 
the jury to attribute the claimed injuries to the negli¬ 
gence of appellee would be too speculative to warrant 
submission of the issue to them.” 
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See also Reece v. Capital Transit Co., — U. S. App. D. C. 
—, 230 F. 2d 824 (1956); W. V. d M. Coach Co. v. Maske, 
89 U. S. App. D. C. 36, 190 F. 2d 621 (1951). 

Clearly, defendant is not an insurer of safety in these 
premise. Some negligence must be shown. Plaintiffs 7 
counsel admitted that res ipsa loquitur was inapplicable. 
(Tr. 86). This Court has consistently required a show¬ 
ing of some negligence as the basis for an award for in¬ 
juries sustained by alighting passengers. Brown v. Capi¬ 
tal Transit Co., Supra,, Swank v. Capital Transit Co., 95 
TJ. S. App. D. C. 127, 220 F. 2d 807 (1955); Kiefer v. 
Capital Transit Co., supra. 

It is obvious that negligence cannot exist without ade¬ 
quate notice, either actual or constructive. Negligence is 
the conscious act of one’s volition. Lobert v. Pack, 337 Pa. 
103, 9 A. 2d 365 (1930); Weldon Tool Co. v. Kelley, 181 
Ohio App. 427, 76 N. E. 2d 629 (1947); Restatement, Torts 
§ 2. For that reason, notice of intention to alight is nec¬ 
essary. Washington & Georgetown R. Co. v. Grant, 11 
App. D. C. 107 (1897). There is nothing in the evidence 
to show that the operator knew or should have known of 
Mary Schaller’s intention to alight there. By her own 
admission, she was not in the stairwell where she could 
have been seen. She was not in a position within the aisle 
where she should have been seen. She admits that taller 
persons conflicted with the view of the operator. She had 
pulled the signal cord, but others had already alighted so 
that the operator would no longer have reason to believe 
that the person who signalled was still in the car. She 
asked the other passengers to let her out. Father Kines 
heard her, but it is not indicated that her pleas were such 
as should have been heard by the operator in the front 
of that crowded bus. There is no evidence with respect 
to the time that elapsed between the stopping of the bus 
and the plaintiff’s fall. Therefore, even if the evidence 
was reasonably consistent with the view that she was 
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injured by a premature start, there is no indication that 
the starting of the bus would have been negligent in this 
instance. 

At the trial, plaintiffs' counsel stated: 

“We appreciate fully that if our case is a jerk case, 
it has to be a violent jerk in this jurisdiction. 'That 
is not our case. It is an alighting case coupled with 
and aggravated by a jerk which was the precipitating 
negligence which caused the lady to fall and to frac¬ 
ture her hip.” (Tr. 85) 

It is not clear whether the jerk referred to occurred as a 
result of the door closing or as the result of the |bus 
starting. Plaintiff's counsel now contends that the bus 
started but at the trial, his client was not at all sure about 
that. She was more concerned about the door closing. 
There is no showing that the door operated in any maimer 
not usual and accepted. It is an automatic treadle oper¬ 
ated door which is supposed to close when there is no 
weight on the treadle. More important is the fact that 
the jerk, from whatever source, was not the type of unusual 
movement which provides a basis for a charge of negli¬ 
gence. Connor v. Washington R. & E. Co., 43 App. Di C. 
329 (1915); Susie Mae Williams v. Capital Transit Co .j 92 
U. S. App. D. C. 398, 204 F. 2d 404 (1953); Scheckell^ v. 
Capital Transit Co., — U. S. App. D. C. —, 227 F. 2d|44, 
(1955). By all accounts it was only slight. No charac¬ 
terization placesJoeyond the classification of jerks which (are 
normal and not the result of negligence. 

CONCLUSION 

The decision of the trial court and the reasons given 
therefore (J. A. 24-28) are amply supported by authori¬ 
ties, reason, logic and the record in this cause. There is 
no question but that appellee is not to be held to have 
insured appellant’s safety as a passenger. There is no 
absolute duty imposed. Negligence was not shown. Tliere 


was no notice to the operator of plaintiffs position or 
intention since she was not in the act of alighting when 
she fell. There is no evidence that the jerk was of an 
unusual nature. Plaintiffs testimony is so inadequate to 
explain the cause of her fall that to permit a jury to con¬ 
sider it would be to promote and invite a verdict based 
upon conjecture and speculation. The judgment should 
be affirmed. 

Respectfully submitted, 

George D. Horning, Jr., 

John P. Arness, 

Attorneys for Appellee , 

810 Colorado Building, 
Washington, D. C. 

Hogan & Hartson, 

Of Counsel. 




